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The liability implications of hold harmless

agreements can be enormous...

old harmless agreements are found just
about everywhere—including (but not
limited to) construction contracts, lease
agreements (real estate and equipment leases, for
example), service and maintenance contracts (such
as equipment servicing), and purchase order agree-
ments. The liability implications of hold harmless
agreements can be enormous—and therefore tend
to attract the attention of anyone charged with pro-
tecting an organization’s assets, e.g., the CFO, risk
managers, insurance agents and brokers, risk man-
agement consultants, and attorneys. Because they
insure some or all of the liability being transferred,
insurance company underwriters also have a keen
interest in hold harmless agreements.

This article is intended to explain the basics of
hold harmless agreements, and discuss some fun-
damentals to promote a better understanding of
the ubiquitous hold harmless agreement.

What is a Hold Harmless Agreement?

Hold Harmless Agreement—A contract in which
one party agrees to indemnify the other. See Indem-
nity. [Black’s Law Dictionary—Eighth Edition]

Indemnity Clause—A contractual provision in
which one party agrees to answer for any specified
or unspecified liability or harm that the other party
might incur. Also termed hold harmless clause.
[Black’s Law Dictionary—Eighth Edition]

The key to hold harmless agreements is the notion
of answering for the liability of another. Put anoth-
er way, a person or organization (the indemnitor)
has agreed to assume the liability of another (the
indemnitee) to third parties. For a hold harmless to
be activated, the indemnitee must have (or alleged
to have) liability to a third person or organization
who is not a party to the hold harmless agreement.
In most cases, the liability of the indemnitee must
be imposed on the indemnitee by the third party
in tort. That is, for the hold harmless to apply, the
source of the indemnitee’s liability to the third par-
ty is not based on contract, but is instead based on
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Information about hold harmless agreements will be covered at
all CIC Commercial Casualty institutes and CISR Insuring

Commercial Casualty Exposures courses.

tort theories of liability such as negligence or strict
liability.

What is Not a Hold Harmless
Agreement?

To further reinforce the concept of answering for
the liability of another as being the essence of a
hold harmless agreement, it is important to recog-
nize that certain promises to indemnify may not
be considered hold harmless agreements. For ex-
ample, a tenant may agree in a real estate lease to
be responsible (regardless of fault or cause) to the
landlord for any damage to the building.

In this case, the tenant is not answering for the li-
ability of the landlord to a third party, but is an-
swering to the landlord for an uncertain event—
damage to the building. The tenant has not (in this
example) promised to be responsible for liability
the landlord may have to a third party. Thus, as the
liability to others has not been assumed, this is not
a hold harmless agreement.

Why Use a Hold Harmless Agreement?

One obstacle to learning how hold harmless agree-
ments work is the concept that a person or organi-
zation would voluntarily accept responsibility for
what someone else does—responsibility that might
not otherwise be theirs. Why would anyone do
that? People do. Routinely. Failure to recognize this
reality will inhibit any meaningful appreciation of
hold harmless agreements.

It is the custom and practice, for example, of the
construction business to use numerous hold harm-
less agreements, such as between the owner and
the general contractor and between the general
contractor and subcontractors. The goal is simple:
push as much liability to others as possible. While
certainly all organizations do not strictly follow this
approach, it is a widespread risk management ap-
proach.

But why would a person or organization assume
the liability of another in a hold harmless agree-
ment?

The most common reason for accepting a hold
harmless is that you want to do business with
another organization. And, because of their supe-
rior bargaining power, you agree to their terms—
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RESOURCES | WINTER 2006

17






